SERVED: May 18, 2001
NTSB Order No. EA-4897

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQON, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 18th day of My, 2001

)
JANE F. GARVEY, )
Adm ni strat or, )
Federal Aviation Adm nistration, )
)
Conpl ai nant , )

) Docket SE-16263
v. )
)
OSCAR ARRI AGA, )
)
Respondent . )
)
)

OPI Nl ON AND ORDER

The Adm ni strator has appealed fromthe oral initial
deci sion Adm nistrative Law Judge Wlliam R Millins rendered in
this proceeding on April 17, 2001, at the conclusion of an
evi denti ary hearing.EI By that decision, the | aw judge reversed
an enmergency order of the Adm nistrator revoking the respondent’s

mechani ¢ certificate for his alleged violation of section

'An excerpt fromthe hearing transcript containing the
initial decision is attached.
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43.12(a)(1) of the Federal Aviation Regulations (“FAR” 14 C. F.R
Par t 43).! For the reasons discussed below, the appeal will be
deni ed. B
The Adm nistrator’s March 13, 2001 Emergency Order of
Revocation al |l eges, anong other things, the follow ng facts and
ci rcunst ances concerning the respondent:

1. You are now, and at all tinmes mentioned herein were, the
hol der of Mechanic Certificate No. 319423843, with
Airframe and Power pl ant Rati ngs.

2. At the tinmes nentioned herein, you held the positions of
Director of Quality Control or Director of Mintenance for
ProAir, Inc., an air carrier certificated under Part 121
of the Federal Aviation Regulations.

3. In February of 2000, civil aircraft N4A61PR, a Boeing 737
operated by ProAir, was undergoing a “C’ check at TIMCO
Inc., a repair station in Wnston-Salem North Carolina.

4. One of the inspections included in the “C’ check was a
wear check of the external power receptacle pins, using a
“CGo- No- Go” gage [sic].

5. On or about February 7, 2000, a TI MCO nechani c conducti ng
the “CGo-No-G0” test found that one of the pins on the
receptacle failed the test, and he reported that failure
to TIMCO s | ead avionics inspector.

6. TIMCO s |ead avionics inspector, after observing the
mechani ¢ performthe test again, confirmed the failure of
the pin to pass the test, and nade an entry on a TI MCO non
routine form “External Power Receptacle Failed the Go- No-
Go check.”

°FAR section 43.12(a)(1) provides as foll ows:

8 43.12 Maintenance records: Falsification, reproduction, or
al teration.

(a) No person may neke or cause to be nade:

(1) Any fraudulent or intentionally false entry in any
record, or report that is required to be nmade, kept, or used
to show conpliance with any requirenment under this part...

3The respondent has filed a reply opposing the appeal .
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7. On or about February 9, 2000, the TIMCO | ead avionics
i nspector perforned the sanme “CGo-No-Go” test again, in
your presence, denonstrating to you that one of the pins
on the external power receptacle failed the test.

8. On February 9, 2000, you nmade an entry on the same TI MCO
non-routine form stating, “lInspected —found good for
continued use”, and “(Note: LWR snmall pin tip worn only).”

9. The entry described in paragraph 7 [sic, 8] was fraudul ent
or intentionally false, in that you knew that one of the
pins on the external power receptacle on N461PR had in
fact failed the “Go-No-Go” test and was not good for
conti nued use.

10. You nade a false entry on a record that was required to be
kept to show conpliance with the requirenents of Section
43.9(b) of the Federal Aviation Regul ations.

The | aw judge found that the Adm nistrator’s evidence did not
establish that respondent intended to falsify the referenced
mai nt enance record. Her argunents on appeal do not justify
di sturbing that finding, which we believe is fully consistent
with the record.

The Adm nistrator’s charge agai nst the respondent is
predi cated on the rationale that he nust have known that the
external power receptacle should be replaced if the applicable
go- no- go gauge, a device used to determne if one or nore of the
receptacle’s six pins was excessively worn, would slide even part
way down a pin. Assum ng, arguendo, that the Admnistrator is
correct in her belief that if the gauge fits on a pin at all the
pin is bad, her position is not one that finds unanbi guous
support in the instructions in the relevant manual for using the

gauge. Moreover, there is anple, credible nmechanic testinony in

the record for the interpretation, to which respondent
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subscri bed, that when the manual says the pinis bad if the gauge
fits “over” it or can be “installed” on a pin, it neans the pin
is bad only if the gauge slides all the way to the base of the
pin. Al though the |aw judge did not share this interpretation of
t he manual, he was persuaded that the respondent so believed, and
that that belief, however m staken it nay have been, was
sufficient to preclude a finding of any intent to falsify the
mai nt enance task card. W agree.

The Adm nistrator’s various contentions about whose
evi dence, testinonial and otherw se, was entitled to nore wei ght
on the question of how the gauge should properly be used does not
conpel an adverse judgnent on the validity of the |law judge’ s
acceptance, as a matter of credibility, of the respondent’s
account as to his understanding of how the tool identified a part
that was no | onger serviceable. The |aw judge could reasonably
find that the respondent was sinply wong about what the go-no-go
gauge reveal ed and was not obligated, as the Adm ni strator
appears to contend, to conclude that the respondent nust have
been |ying about what it neant if the tool fitted just part way
down a pin. Honest nechanics can nake m stakes even when the
directions are clear. The possibility of error is obviously
greater when, as here, the directions either admt of nultiple
interpretations or do not foreclose them

In sum we find no error in the |aw judge’s reversal of the
revocation order. He correctly concluded, in our judgnent, that

t he respondent had not been shown to have had the intent to
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m sl ead or deceive anyone with his mai ntenance entry. W share
that conclusion, particularly in the context of the clarifying
note the respondent included with his sign off. Wile
respondent, assumng the Adm nistrator is correct as to the use
of the go-no-go gauge in this instance, may not have appreci ated
the fact that a pin nust be deened bad even if the gauge did not,
with the application of appropriate force, slide all the way to
the receptacle’s base, his witten comrent that the tip of the
| ower small pin was worn accurately described the precise
deficiency that the gauge’'s partial installation on that pin
reflected. More to the point, it seens to us that respondent’s
note rather conclusively establishes, at the nost, that his
under st andi ng of the gauge was considerably different fromthe
Adm nistrator’s nmechanic wtnesses. In these circunstances, we
fail to perceive how the respondent’s possibly deficient judgnent
as to whether this part’s m nor wear on one of six pins precluded
its further use could reasonably or fairly have been seen to
rai se an i ssue respecting falsification. H

ACCORDI NGY, IT I S ORDERED THAT:

1. The Admnistrator’s appeal is denied; and

2. The initial decision is affirned.

CARMODY, Acting Chai rman, and HAMVERSCHM DT, GOGLI A, and BLACK,
Menbers of the Board, concurred in the above opinion and order.

“Although it is of no direct decisional significance here,
the Adm ni strator does not dispute the respondent’s contentions
that the allegedly deficient part has passed subsequent
i nspections, and is still being used on the same aircraft, sone
15 nonths after the respondent cleared it.



